| BLA 96-77, 96-112 Deci ded June 11, 1998

Appeal s fromdeci sions issued by the Mntana Sate Gfice, Bureau of
Land Managenent, declaring | ode mning clai ns MIMMC 200643, MIMMC 200644,
MM 200645, MIMMC 200646, MIMMC 200647, MIMMC 200648, and MIMMC 200973
null and void ab initio.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Wt hdrawal s--Mning dains: Lands Subject to--Mning
dains: Wthdrawn Land--Wthdrawal s and Reservati ons:
General |y

Pursuant to 43 US C 8§ 1714(b)(1) (1994) and 43 CF. R
§ 2310.2, publication of a notice in the Federal

Regi ster stating that a w thdrawal application has been
nade or a wthdrawal proposal submtted to the
Secretary, segregates the | ands described in the
application or proposal fromentry for 2 years fromthe
date of publication unless the segregative effect is
termnated sooner. A notice published i nmedi ately
prior tothe termnation of a 2-year segregation period
giving notice that a neww thdrawal proposal has been
nade af fecting substantially the sane lands, but for a
different purpose, wll segregate the lands for an
additional 2-year period. Mning clains |ocated on the
segregated | ands during the period that the segregation
isineffect are null and void ab initio.

APPEARANCES WIliamL. MacBride, Jr., Esq., and Janes B. Lippert, Esq.,
Hel ena, Montana, for Appel | ants.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Munt Royal Joint Venture (Mbunt Royal ) has appeal ed an Gt ober 4,
1995, decision issued by the Mntana Sate fice, Bureau of Land
Managenent (BLMor Bureau), declaring the Jennifer #1, Jennifer #2,
Patricia #5, Patricia #6, Patricia #12, and Patricia #13 | ode mni ng cl ai ns
(MIMWMC 200643- MIMVC 200648) nul | and void ab initio because the clains had
been
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located on lands closed to mineral entry at the tine of location (I1BLA
96-77). Pete and Mixi ne Wods have appeal ed a Novenber 30, 1995, deci sion
i ssued by the Mntana Sate Gfice, BLM declaring the Chrone #1 | ode
mning claim(MMC 200973) null and void ab initio because it had been

| ocated on | ands segregated fromlocation and entry under the mining | ans
(IBLA 96-112). Because the issues raised in the two appeals are virtually
identical, we have consolidated the appeal s for review 1/

h August 3, 1993, the Montana Sate dfice, BLM published a notice
in the Federal Regi ster announcing the proposed wthdrawal fromlocation
and entry under the mning | ans of approxi mately 19, 684. 74 acres of public
land wthin the Saeet Gass HIls Area of Qitical Environmental Goncern
(AEQ, Toole and Liberty Gounties, Mntana. 58 Fed. Reg. 41289, 41290
(Aug. 3, 1993). The purpose of the proposed wthdrawal was "to protect
high val ue potential habitat for reintroduction of endangered peregrine
falcons, areas of traditional religious inportance to Native Anericans,
aquifers that currently provide the only potabl e water in the area, and
seasonal |y inportant el k and deer habitat.” 1d. The notice al so stated
that the described | ands, which included lands wthin sec. 24, T. 36 N, R
4E, and secs. 19and 30, T. 36 N, R 5 E, principal neridian, Liberty
Gounty, Montana, woul d be segregated fromlocation and entry under the
mning lans for a period of 2 years fromthe date of publication unless the
appl i cation was denied or cancelled or the wthdrawal was approved prior to
that date. |Id.

1 June 29, 1995, BLMpublished notice that the tenporary 2-year
segregation of the proposed w thdrawal area woul d expire on August 2, 1995,
and that on that date the | ands woul d be opened to mning. 60 Fed. Reg.
33845 (June 29, 1995).

h July 28, 1995, the Assistant Secretary of the Interior published a
noti ce announci ng BLM's proposed 2-year wthdrawal fromlocation and entry
under the mining | aws of 19, 764.74 acres of public lands in aid of
legislation and for protection of the uni que resources wthin the Saeet
Gass HIls AABEC 60 Fed. Reg. 38852 (July 28, 1995). The |ands subj ect
to the proposed wthdrawal included all the lands identified in the August
3, 1993, proposed wthdrawal and additional lands. Id. at 38852-53. The
stated purpose of the proposed w thdrawal was

to preserve the status quo for the above described | ands whi ch
are either located wthin or border the Saeet Gass HIlls [ACE].
The specific objective of this proposal is to protect high val ue

1 Ina Feb. 15, 1996, nenorandumto the Feld Solicitor, the Deputy Sate
Drector, Mntana Sate Gfice, BLM recormended that the appeal s be

consol i dated. Munt Royal opposed consolidation, objecting to any
extension of BLMs tine for answering its statenent of reasons. The Bureau
has not filed an answer in either appeal, and Munt Royal wll suffer no

di sadvantage as a result of the consolidation of the appeal s.
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potential habitat for reintroduction of the endangered peregrine
fal cons, areas of traditional religious inportance to Native
Anrericans, aquifers that currently provide the only potabl e water
inthe area, and seasonal |y inportant el k and deer habitat,

pendi ng consi derati on of proposed w thdrawal |egislation
introduced into the 104th Gongress, 1st Session. This

| egi slation woul d, anong ot her things, protect the above

descri bed | ands and associ at ed resource val ues fromthe | ocation
of new mining cl ai ns.

Id. at 38853. The July 28, 1995, notice al so advised that the | ands woul d
be tenporarily segregated fromlocation and entry under the mning | ans for
a period of 2 years fromthe date of the notice s publication unless the
appl i cation was denied or cancelled or the wthdrawal was approved prior to
the end of the segregation period. Id.

h August 3, 1995, Mbunt Royal |ocated the Jennifer #1, Jennifer #2,
Patricia #5, and Patricia #6 lode mning clains in the S/2sec. 19, T. 36
N, R 5E, principa neridian, Liberty Gunty, Mntana. The next day,
August 4, 1995, Munt Royal located the Patricia #12 and Patricia #13 | ode
mning clains insec. 30, T. 36 N, R 5 E, principal neridian, Liberty
Qounty, Montana. It recorded all six clains wth BLMon Septenber 11,
1995. The Wodses | ocated the Chrone #1 | ode mning cla min the NE/sec.
24, T. 36 N, R 4 E, principa neridian, Liberty Gounty, Mntana on
Sept entber 15, 1995, and recorded the claimw th BLMon Novenber 8, 1995.

Inits Gctober 4, 1995, decision, BLMfound that a portion of the
Jenni fer #1 and Jennifer #2 clains were situated on | ands patented to
private parties on April 9, 1892, wth no mneral rights retained by the
Lhited Sates. Accordingly, BLMconcl uded that these | ands were not open
to mneral entry. 2/ The Bureau further held that the renai nder of the
| ands enbraced by those clains, and the other four clains, including
portions of the Patricia #6 and Patricia #12 clains (the surface of which
had been patented on My 28, 1923, and subsequently reconveyed to BLMon
Decenber 12, 1982) fell wthin the boundaries of the | ands segregated from
mneral location and entry by the August 3, 1993, and July 28, 1995,
proposed wthdrawal s. Therefore, BLMdeclared all six clains null and void
ab initio, because they were located on lands not open to mineral entry.

O Novenbber 30, 1995, BLMissued its decision declaring the Chrone #1
lode mning claimnull and void ab initioinits entirety because it was
| ocated on | ands segregated fromlocation and entry under the mining | aws.
The Bureau found that the claimwas in the area wthdraan from m neral
entry by the August 3, 1993, and July 28, 1995, proposed w thdrawal s.

2/ The Bureau noted that, although the | ands had been deeded back to the
Lhited Sates on Decenber 4, 1982, the grantors had reserved the mneral s.
Mbunt Royal does not chal l enge BLMs determnation that these | ands were
not open to mneral entry when it located the Jennifer #1 and Jennifer #2
cl ai ns.
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n appeal , none of the Appel lants contends that the clains are not
wthin |ands described in the wthdranwal proposals. Nor do they deny that
the August 3, 1993, notice segregated those lands fromlocation and entry
under the mining laws for a 2-year period. They argue that the segregated
area opened to mneral entry on August 2, 1995, when the segregative effect
of the August 3, 1993, notice expired. As a basis for their contention,
they state that under section 204(b)(1) of the Federal Land Policy and
Managenent Act of 1976 (FLPMM), 43 US C 8 1714(b)(1) (1994), and 43
CF R 8 2310.2-1(d), the segregative effect of a wthdrawal petition or
application expires no later than 2 years after the date of the publication
of a notice of the proposed withdrawal in the Federal Register. They
assert that the substitution of a second wthdrawal petition in an attenpt
to extend the segregation period violates FLPMA and constitutes an
arbitrary and capricious act, citing a Novenber 1, 1994, nenorandum from
the Associate Solicitor advising agai nst a repetitive interi mw thdrawal
proposal . See Statenents of Reasons (SR, Ex. Dat 2-5. Athough they
acknow edge that the stated purposes of the two proposed w t hdrawal s
differ, they maintain that the objectives coincide. Munt Royal and the
VWodses further contend that BLMcannot rely on the notation rule to
nul lify the clai ns because that rule does not apply to post-F.PVA
wthdrawal s. 3/ They submt that, because they located their clains after
the segregation period expired on August 2, 1995, the clains were | ocated
on open ground and cannot be deened null and void ab initio.

[1] Section 204(a) of FLPMA 43 US C § 1714(a) (1994), authorizes
the Secretary to "nake, nodify, extend, or revoke wthdrawal s but only in
accordance wth the provisions and limtations of this section.” The
statute further provides that

[Within thirty days of receipt of an application for wthdrawal ,
and whenever he proposes a wthdrawal on his own notion, the
Secretary shall publish a notice in the Federal Register stating
that the application has been submtted for filing or the
proposal has been nade and the extent to which the land is to be
segregated while the application is being considered by the
Secretary. Uoon publication of such notice the |and shal | be
segregated fromthe operation of the public land laws to the
extent specified in the notice. The segregative effect of the
application shall termnate upon (@) rejection of the application
by the Secretary, (b) wthdrawal of the |lands by the Secretary,
or (c) the expiration of two years fromthe date of the notice.

43 US C 8§ 1714(b)(1) (1994); see also 43 CF. R 88 2310.2(a) and
2310.2-1. Thus, if the published notice of a proposed w t hdrawal

3/ The notation rul e does not extend the segregative effect of a

w thdrawal application beyond the 2-year limt provided by Gongress in
FLPVA.  See R chard Bargen, 117 |1BLA 239, 243-44 (1991); David Cavanagh, 89
| BLA 285, 300-302, 92 |.D 564, 573 (1985). The Bureau did not rely on the
notation rule when it declared the clains null and void ab initio.
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specifies that the identified Federal |ands are segregated from m neral
location and entry, those | ands are not open to mneral entry during the
segregation period. Mning clains | ocated on the w thdrawn |ands during
that period are null and void ab initio. See, e.g., Dean Saton, 136 | BLA
161, 164 (1996), and cases cited.

The crux of the dispute before us centers on whether the July 28,
1995, proposed wthdrawal notice segregated the | ands previ ously segregat ed
by the August 3, 1993, proposed wthdrawal notice. V& agree wth Munt
Royal and the VWodses that FLPVA and its inplenenting regul ations |imt the
segregation period initiated by publication of notice of a proposed
wthdrawal to a naxi numof 2 years after publication. However, we need not
deci de whet her publishing a new notice of a proposed w t hdr aval
cont enpor aneously wth the expiration of the segregation period for an
earlier proposed wthdrawal continues the segregation for an additional
2-year period. The July 28, 1995, proposed wthdrawal was not identical to
the August 3, 1993, wthdrawal proposal .

The statute and regul ati ons do not prohibit proposi ng a new w t hdr anal
covering substantially the nane | ands, but evidencing a different stated
purpose than an earlier proposal. In this case, BLMpublished the August
3, 1993, proposed wthdrawal to protect the unique resources wthin the
Sheet Gass HIls ACEC  Two years later the Assistant Secretary
recommended the July 28, 1995, wthdrawal proposal that, anong ot her
things, was in aid of recently introduced Gongressional |egislation
designed to protect the sane resources.

The August 3, 1993, proposed w thdrawal al so envisioned a 20-year
Secretarial wthdrawal pursuant to 43 US C § 1714(c) (1994). The July
28, 1995, 2-year proposed wthdrawal was intended to preserve the status
guo pendi ng congressi onal action on proposed | egislation. A though Munt
Royal and the VWodses di scount these differences, we find themsufficient
tojustify giving the July 28, 1995, notice of proposed w thdrawal
segregative effect pursuant to 43 US C § 1714(b)(1) (1994). 4/ Mount
Royal and the Wodses | ocated their clains on | ands segregated fromentry
and | ocation under the mning |aws. Therefore, BLMproperly decl ared t hose
clains null and void ab initio.

To the extent not specifically addressed herein, Munt Royal's and the
VWodses' other argunents have been consi dered and rejected. 5/

4/ Appellants rely on the Nov. 1, 1994, nenorandumfromthe Associ ate
Solicitor. This nenorandumendorsed the use of a wthdrawal in aid of
legislation, if available. See SR Ex. Dat 1, 7-8.

5/ This Board can review the procedural correctness of a wthdrawal
application. However, we have no authority to reviewthe nerits of a
wthdrawal . See dty of Kotzebue, 26 | BLA 264, 266, 83 |.D 313, 314
(1976), and cases cited.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
appeal ed fromare af firned.

RW Milen
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge

144 | BLA 282

WAW Ver si on



